
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, April 24, 2007

1:00 p.m.

Chairman Maringer called the meeting to order at 1:05 p.m.

ROLL CALL

Present:
Werner Maringer, Chairman

Bob Cameron, Alternate
Mary Ann Dotson

Harvey Jacques





Vicki Smith


Stephen Webber


Chuck Watkins, Council Liaison 
Also Present:
Mike Egan, Legal Counsel



Teresa Reed, Zoning Administrator



Sheila Spicer, Code Enforcement Clerk, Recording Secretary

Absent:
Nancy McNary


Fred Noble, Alternate



APPROVAL OF THE AGENDA

Mr. Webber made a motion to approve the agenda. Mr. Jacques seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Webber stated that, during the Darlene Pavlas hearing at the March 27, 2007 meeting, he had asked Jim Notaro, treasurer of the Lake Lure Village Resort Property Owners Association (POA), if the POA considered the side of Ms. Pavlas’ property that faces Winding Creek Court the front yard. Mr. Notaro had stated that the POA did consider this the front yard. Mr. Webber asked that this statement be reflected in the minutes of that meeting. Ms. Spicer stated that she would make that amendment and bring the minutes back to the next meeting for approval.
HEARINGS

None
NEW BUSINESS

(A) Discussion with Legal Council Concerning Procedures for Findings of Fact
Mr. Egan reminded the Board that he had discussed the procedure for voting on the findings of fact and a suggested standard motion at the workshop held in December, 2006. He reiterated that he is worried that the procedure of the Board voting on each individual finding could possibly create a situation where a decision of the Board’s would be appealed. He mentioned that the Board may want to consider requesting that the zoning regulations be amended to make the findings of fact guidelines instead of mandatory findings, with the exception of the findings that are required by the North Carolina General Statutes. He also suggested that all motions for hearings be in the affirmative. If the motion doesn’t then get the required four votes in favor, the request is automatically denied. He pointed out that, after the motion is made and seconded, the Board can have discussion on why each member is for or against the request before voting. Staff can then draft an order based upon this discussion. 
Mr. Egan suggested that staff include the findings of fact sheet for each request in the packet the Board receives prior to the hearing. This would allow the members to consider the findings when reviewing the material for the request. He restated that he would prefer the Board not vote on each finding during the hearing. Mr. Webber mentioned that he was concerned the Board might forget to address a certain finding if they didn’t discuss each one individually. Mr. Egan responded that, in the event of an appeal, this would be easier to deal with than having a finding not pass a vote and the variance being granted anyway. 
Mr. Webber made a motion to adopt a trial process for the May, June, and July Board of Adjustment meetings to not vote on individual findings of fact, then vote in August to keep this process or go back to the original one. Ms. Dotson seconded the motion.
Ms. Dotson asked if the person making or seconding the suggested standard motion is required to vote in favor of the motion. Mr. Egan responded that they are not. Ms. Reed asked if the discussion following the motion becomes part of the record. Mr. Egan stated that the recording of the hearing is part of the record and could be transcribed at the time of an appeal if needed. He also pointed out that the discussion will be reflected in the minutes. 

The Board voted on Mr. Webber’s motion and all were in favor.

Mr. Egan stated that he would provide a standard motion that can be used for all hearings.
OLD BUSINESS

(A) Discuss Appendix I Policies and Procedures 
Mr. Egan suggested starting at the beginning of the document and working through it section by section. (See attached Appendix I Policies and Procedures.)

Mr. Webber mentioned that section 1 A contradicts the current bylaws in that alternates vote on policies as well. Mr. Egan stated that section B would need to be changed as well to reflect this.
For section 2, Ms. Reed pointed out that the Town Clerk currently keeps the affidavit of publication for the hearings.

The consensus of the Board was that section 3 is an administrative process and should not be in the bylaws. Mr. Webber suggested adding it to the zoning regulations instead.

Mr. Webber stated that he feels section 4 is an administrative process, as well, and should not be in the bylaws.

Mr. Webber pointed out that section 5 A is already in the bylaws and should be deleted. Mr. Maringer asked Mr. Egan if evidence should be available prior to the meeting or can it be presented at the time of the hearing. Mr. Egan responded that evidence can be presented at the time pf the hearing; however, if it is something that will take a long time to consider, the Board should either recess or postpone the hearing. The Board also asked that item 5 G (1) be removed. Mr. Egan stated that he would remove all of section 5 I until he can research it more.
Section 6 will be removed except for the last paragraph due to the fact that it is currently in the zoning regulations.

Section 7 will be reworked to coincide with section 2.
There was a discussion on the definition of fixed opinion in section 8. No changes were suggested.

Section 9 will be deleted.

There were no comments on section 10.

There was a brief discussion on whether adding to the height of a nonconforming structure increases the nonconformity. Mr. Egan stated that the zoning regulations should be amended to address this if the Board feels it needs further clarification. Ms. Reed mentioned to the Board that they should ask the Zoning and Planning Board to review this issue if the Board of Adjustment members would like it clarified in the regulations. The consensus of the Board was to continue to review these requests on a case by case basis.

PUBLIC COMMENT
None
ADJOURNMENT

Mr. Webber made a motion, seconded by Mr. Jacques, to adjourn the meeting. All were in favor. 

The meeting was adjourned at 3:00 p.m. The next regularly scheduled meeting will be held on Tuesday, May 22, 2007 at 1:00 p.m. 

ATTEST:






__________________________________________






Werner Maringer, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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